Notes for the Will draftsman

The type of will that is appropriate
Absolute interest will:

Gift of estate (whole or part) to one beneficiary or beneficiaries with gift(s) over in case of beneficiary(ies) predeceasing testator/rix.

Disaster will: 

Use (where period of survival 30 days or up to six months) thereby negating rule in Commorientes (where younger deemed to survive older).

Life interest: whole/part

Notes:

(i)
If spouse immediate post-death interest (IPDI), consider including powers of trustees, eg to make loans in favour of surviving spouse etc.

(ii)
Where surviving spouse has a lease/licence in the matrimonial home, query provide that this spouse is liable for all outgoings, eg insurance.

Hybrid: 

IPDI/discretionary plus trustees powers to advance capital and/or make loans.

Discretionary wills: 

These may include:

two-year span s 144

using a nil rate band fund; or 

discretionary followed by life interest in part of the home. 

But NB: CGT and IHT trap (two-year and three-months periods respectively)

Powers of appointment

Rare, but consider any power(s) of appointment exercisable by will or deed in favour of testator/rix:

General power
YES/NO

Special power
YES/NO

Details of will or settlement and (if necessary) inspect same.

Clauses to be included in a Will
Revocation of all former wills and codicils.

Guardian of infant children

(a)
If spouse survives

(b)
If spouse predeceases

Executors and trustees:

(a)
Relations: Relationship to testator/rix

(b)
Professional: eg solicitors, accountants.

NB: Charging clause (see No (24) below). Inform testator.

NB: since the judgment of Lightman J in Rogers deceased [2006] EWHC 753 (Ch), if firm has become or is considering becoming an LLP, provide for this possibility in the clause appointing executors. 

(c)
Bank or trustee company: Follow its form of appointment

Consider submitting draft to them for approval

Is the bank nominated joint or sole executor and trustee?

Obtain charging rates/scales

Specific gifts:

(a)
Are they to be free of all tax/subject to tax?
Household, furniture and effects

Jewellery, clothes, furs and other personal effects

Motor car (business car?).

Shares in family or other companies (cover amalgamations/reconstructions)

(b)
Is spouse to receive all/residue of ‘personal chattels’: s 55(1)(x) Administration of Estates Act 1925?

(c)
Consider covering by letter of wishes utilising s 143 (see also (25) below).

Specific devise(s) of freehold property:

Is it/are they to be free of all tax/subject to tax?

Is it/are they to be free of mortgage? Are trustees to discharge mortgage out of residuary estate?

If matrimonial home is specifically mentioned: add ‘or other principal residence at the date of my death’.

NB: Burden of IHT (see s 211). Need to specify whether subject to, or free of IHT.

Specific bequest(s) of leasehold property:

Is it/are they to be free of all tax/subject to tax?

Is it/are they to be free of mortgage? Are trustees to discharge mortgage of residuary estate?

NOTE:

(i)
Banks and other professional trustees may be reticent to be appointed because of liability under repairing covenants in lease or underlease.

(ii) 
Does not bear own IHT unless so provided, ditto freeholds.

(iii)
Consider grant of mere licence.

Pecuniary legacy(ies) (are they to be free of all tax/subject to tax?) and whether or not in forgiveness of debt(s).

NB: If to executors and trustees, whether to them ‘for their own absolute use and benefit’ or for them only if they act as executor and trustee.

Annuity(ies) to be provided? Generally: don’t.

Charities, political parties, etc: legacies of whatever size free of IHT (ss 23 and 24).

Residue:

Is division into specified shares (%) to be subject to a life interest/protective trust?

Full investment clause.

Appropriation clause gives flexibility.  Consider adaptation to avoid the rule in Robinson v Collins.  See STEP Standard Provisions, 2nd Ed., wider form.

Power to appoint capital and/or income

whether a limited or an unlimited power

Power for trustees to make loans (at whatever rate of interest/interest free in their discretion).

Power to appoint foreign trustees and administer trust abroad—possibility of saving future CGT and consider in context for excluded property for IHT.

Negative equitable rule re apportionment of income

Howe v Earl of Dartmouth (1802) 7 Ves 137

Allhusen v Whittell (1867) LR 4 Eq 295

NB Are you confident that you can explain these rules? If not, include a general clause to negative all equitable apportionments, for example by using the STEP Standard Provisions.

Are the trustees’ powers to be extended beyond the provisions of the Trustee Act 1925, ss 31 and 32 as amended, ie appointment of capital and income to infant children or grandchildren?

Power to transfer a business into a company.

Power for trustees to carry on business, for example become directors, receive remuneration (NB: trustees to be free of any liability.)

Accruer clause.

Lifetime chargeable gifts and PETs made within seven years of death: provisions for (additional IHT). Query - insure or indemnify donee. NB: clawback can affect gifts: has the donee been warned not to sell the item too soon?

Parent or guardian of infant beneficiaries to give receipt to trustees so that trustees are fully released.

Charging clause for professional trustees. NB: this is now provided by Trustee Act 2000 anyway and by the STEP Standard Provisions.

Any special non-legally binding direction to trustees. (Query: by separate letter). NB: use of precatory implied trusts within two years of death(s 143).

Trustees’ power to insure property, for example, where surviving spouse takes lease/licence in matrimonial home.

General clause that all gifts to be free of all tax or subject to tax.  What about the cost of delivery to a distant beneficiary?

Hotchpot, for example adjust IHT liability in respect of earlier gift(s) at lower IHT rate(s).

Grant options.

Direction to executors to consider application of deed of variation.

Authorising partial disclaimers. (Also consider staggered legacies and gifts of residue.)

Any other provisions.

Seriously consider adopting the standard provisions of the Society of Trust and Estate Practitioners (STEP) as prepared by James Kessler and included in his book ‘Drafting Trusts and Will Trusts’ 8th edition (Sweet & Maxwell). These cover in the main the common, detailed administrative powers needed in a will and lifetime trust. Details are available from STEP at 11-19 Artillery Row London SW1P 1RT 020 7340 0500 or from their website at www.step.org 

These provisions could be adopted by the following wording:

‘The Standard provisions of the Society of Trust and Estate Practitioners (1st Edition) shall apply to this will [trust] with the deletion of paragraph 5(Trusts for sale). Section 11 Trusts of Land and Appointment of Trustees Act 1996 (consultation with beneficiaries) shall not apply.  [If desired by the client and agreed by the trustees] The duty of reasonable care (set out in s 1 Trustee Act 2000) applies to all the functions of the Trustees.’

The 2nd Edition, son to be released, will make some of the wording above unnecessary.  If using the 2nd Ed., decide whether to use narrower or wider form

Miscellaneous considerations
Subsequent marriage (or civil partnership) automatically revokes will unless made in contemplation of that particular marriage which is later solemnised.

Revocation of gifts by termination of marriage. Administration of Justice Act 1982, s 18(2), eg divorce or nullity—applies in respect of deaths, on or after 1 January 1983; namely that on the termination of the marriage:

(i)
An ex-spouse ceases automatically to be executor/trustee of the former spouse’s will.

(ii)
Gifts to an ex-spouse lapse subject to clearly expressed contrary intention and subject to rights under the Inheritance (Provision for Family and Dependants) Act 1975. For example, if an ex-spouse had been given a life interest in a will, once divorced the ex-spouse’s life interest would lapse and the remainder would be accelerated.

(iii)
Other provisions of a will remain valid.

Having regard to (ii) above, it has been good practice in a will that all gifts to a spouse (or civil partner), whenever made, would provide for a gift over not only in the event of that spouse predeceasing the testator, but also ‘if the gift shall fail for any reason’. This would remedy the defect highlighted in the case of Re Sinclair [1985] 1 All ER 1066, where a testator gave his estate to his wife contingent on her surviving him for one month and, in default, to charity. The Court of Appeal held that because the marriage had been dissolved, both the gift to the former wife (overruling Re Cherrington [1984] 2 All ER 285) and the gift to charity failed, ie lapsed, and the estate devolved as on intestacy. Although the testator had provided for the contingency of the wife not surviving, he had not provided for the alternative contingency of the dissolution of the marriage. This defect was remedied by Law Reform (Succession) Act 1995, s 3 under which such former spouse is deemed to have died as at the date of dissolution etc of marriage for succession purposes. Therefore in the above circumstances the gift in default to the charity would not have failed. 

If the testator has nominated any asset (eg, national savings or certain friendly society benefits) or made recommendations over any asset (eg death in service pension benefits) give details, as will cannot operate on such asset.

If the testator has any asset on hire or hire-purchase, such asset cannot be given as it is not the testator’s to give.

Business interests

(a)
If the testator owns shares etc in a private limited company 

consider the articles of association to determine any restriction on disposal thereof (ie pre-emption provisions).

(b)
If the testator is a partner in a business, consider the partnership agreement and ascertain the effect thereof on disposal of his interest.

Formalities

· Arrangements as to execution. Do not pin or attach anything to will. Can necessitate affidavit of plight.

· Beware of negligence claims if the will has not been properly executed—see Esterhuizen v Allied Dunbar [1998] 2 FLR 668. Consider an initial letter of disclaimer.

· Copy of original will to be sent to:

· Original will to be retained by:

· Original will to be sent to:

· Account, to be sent to:

Wishes as to burial/cremation.

Eyes and other organs to be left for therapeutic purposes or transplants (not legally binding on executors and trustees).

Address of beneficiaries:

Note:

· The relationship to the testator/rix if any of the beneficiary(ies) should be inserted in the will.

· Where no relationship inserted the address of the beneficiary(ies) should be given.

It is not necessary to insert both (i) and (ii) above as either is sufficient for identification purposes: a record should be taken for the file.

Declaration by spouse under the Inheritance (Provision for Family and Dependants) Act 1975 (this can be included in will or codicil but preferably by an entirely separate document).

Special form of testimonium and attestation where applicable, for example testator/rix blind.

Future scope for deed of variation/disclaimer including the authorisation of partial disclaimers (s 142).

Need to review—when? Diarise.



















