NOTES on the precedent

The parties to the deed must include the original beneficiary making the variation..  This would include anyone who is even contingently affected by the deed.

Personal representatives – not essential to be parties but advisable.  However, if as a result of the deed more IHT or CGT is payable, they must join in the variation: see s 142(2A).

Donees – not essential to be parties, but may well be desirable, as applicable.

Position of minors – their interests cannot be adversely affected without a Court Order. Contrast the position if a minor's position is unaffected or improved.

It is not a requirement that the settlement referred to in recital A need have been in existence on the testator's death, nor that beneficiaries benefiting under the variation were alive on the testator’s death. 

To make a variation the beneficiary must be of age.

Where a Will benefits several beneficiaries, a variation can be made by any one beneficiary of his entitlement without the concurrence of the others.

Time Limits

Up to two years from the date of STU's death: s 142(1).

The Statement

From 1 August 2002 an FA 2002 the ‘statement’ has to be included in the variation document if s 142 and/or TCGA s 62 is to apply; and notice must be given to the Board if additional tax becomes payable as a result of the variation.  The clause can be adapted to apply only to IHT or CGT or both.  If an IOV follows old drafting and refers to an election, the Revenue will interpret this as a ‘statement’; but this statement must be included in the IOV.  The previous leeway/flexibility of elections being entered into within 6 months of the IOV no longer applies.

As there is here clearly a ‘variation’ (contrast a disclaimer), the ‘statement’ procedure applies. In some cases it can be appropriate not to apply the ‘statement’ procedure - see above.

As to CGT, normally apply the ‘statement’ procedure because of CGT death exemption.  BUT consider not electing to get the higher base value at time of beneficiary's disposal especially if the gain can be mopped up by the beneficiaries' annual exemption (£9,600 for 2008-09); or available losses exist.

Consideration
There must be no consideration in money or money's worth (other than consideration consisting of a qualifying reciprocal variation or disclaimer): s 142(3) and TCGA s 62(8). Payment of legal costs, interest free loans, or indemnities in favour of the donor of the variation, taking over liabilities, are examples of what can constitute consideration.

Example: Reciprocal consideration permitted for IOV purposes

Testator left son Cain a property, Blackacre and son Abel a £75,000 legacy.  They enter into an IOV whereby Cain takes (say) £500,000 and Abel acquires Blackacre.  (As an alternative Abel might redirect to Cain a share of residue as devised by the testator).

Multiple variations

In Russell v IRC [1988] STC 195 it was decided that there cannot be ‘two bites of the cherry’ in respect of the same asset.  Once a variation has been entered into, a further purported redirection deemed to have been made by the deceased in respect of the relevant assets was not valid.  See also the reference to Lake v Lake [1989] STC 865.  After one variation affecting residue, eg carving out a legacy, it may still be possible to carve out a second legacy, though it is always preferable to include all variations in the one document.

The subject matter of the variation

It is advisable wherever possible to use this wording, i.e. indicating that the deceased's property comprised in the estate immediately prior to his death is being varied.  If the variation is extensive, wide ranging, it is likely to be good drafting practice for the variation to adopt a complete substitute Will in a Schedule to the variation; but some families are reluctant to change a will and like it to be disturbed as little as possible.

It is presumed that the personal representatives have the appropriate power of appropriation e.g. under the Administration of Estates Act 1925, s 41.

Stamp duty

Variations are exempt from stamp duty and provided an appropriate certificate is given under the Stamp Duty (Exempt Instruments) Regulations 1987 (SI 1987/516). Category ‘L’ is considered to be the correct category, unless there is consideration in the form of a reciprocal variation, which as noted above is not the type of consideration which invalidates an IOV.  If this reciprocity does exist, category ‘M’ is strictly correct, but it seems that the Revenue will then accept either category.

Stamp Duty Land Tax

A transaction varying a disposition on death (whether by Will or intestacy) in respect of property is exempt from charge to Stamp Duty Land Tax, if the transaction takes place within two years following death and provided that no consideration is given for it other than the making of the variation (see FA 2003, Sch 3 para 4).


















