Instructions/agenda for IHT estate planning

How to use this form

In a client meeting, many matters will be discussed, some of which may be irrelevant to IHT planning.  This form is intended as a guide, which will prompt the person taking instructions to ask extra questions which may open up chances to save tax.  Readers may like to save it electronically and remove, from the final version, any prompts or matters that were not discussed before asking the client to confirm approval of the instructions.

CONFIDENTIAL

CLIENT [Name]  [Tel no]   [Date]

BACKGROUND & ASSETS

	(1)
	Composition of family (Client, Family, Other dependants)

	Member/relationship
	Address
	Date of birth
	State of health, occupation and other remarks, eg Dom/N D2

	Husband3
	
	
	

	Wife/Civil partner3
	
	
	

	Dependant 1
	
	
	

	Dependant 2
	
	
	

	Dependant 3
	
	
	

	(2)
	Present assets and approximate value
	£
	£

	Principal residence: 
	
	
	

	- jointly owned?
	
	
	

	- as joint tenants or as tenants in common?
	
	
	

	- subject to Mortgage?)
	
	
	

	Shares in family company(ies)
	
	
	

	 (% holding)4
	
	
	

	Shares in any partnership 
	
	
	

	(% holding)4
	
	
	

	Other properties
	
	
	

	Agricultural property and assets
	
	
	

	Stock Exchange securities5
	
	
	

	Other investments including
	
	
	

	EIS and VCTs5
	
	
	

	National savings products5
	
	
	

	Insurance policies5
	
	
	

	Interests under settlements
	
	
	

	Cash, bank accounts, building
	
	
	

	Societies, ISA, etc
	
	
	

	Cars, furniture, jewellery,
	
	
	

	Miscellaneous5
	
	
	

	Other assets5
	
	
	

	TOTAL GROSS ESTATE (Approx)
	
	
	

	LESS: liabilities
	
	
	

	LESS: Mortgages
	
	
	

	LESS: Other loans/debts
	
	
	

	TOTAL approx NET ESTATE
	
	
	

	RELIEFS (see separate calculation prepared after meeting)
	
	
	

	LIFETIME GIFTS
	
	
	

	(see B below)
	
	
	

	IHT on NET ESTATE
	
	
	

	Estate Rate
	
	%
	%

	Likely tax
	
	
	


Details of income (£)

Earned:

Unearned:

Future alterations, pensions, etc

[Query - surplus for saving, normal

expenditure exemption - 

please provide copy of latest

  tax returns for....]

Expectations

Approx. details/valuations re:

  Inheritance(s)

  Interests under trusts5
(NB Reversions are excluded

property)

Footnotes

1. This footnote has been removed

2. Give details, as relevant for example whether married, within a registered civil partnership, single, engaged, names and ages of any children of the family member. If any individual not domiciled or resident in UK, note as ND and/or NR in column.

3.
NB s 161 on related property.

4.
Please indicate rate of likely IHT business property relief and provide latest accounts and, as relevant, memorandum and articles of association.

5.
Give details/separate inventories/copies.

6.
NB Only one year carry forward, ie £3,000 may drop out after 5 April in a particular year. Action?

7.
But beware of the related property rule in s 161(2)(b)(i).

8.
Consider whether any estate assets may be subject to the pre-owned assets income tax charge .

WILLS

Is inter-spouse exemption to apply ? If so:

Is the nil rate band transferable?

Is it desired that the NRB be transferred?

Is the NRB to be used for the present children, leaving the surviving spouse free to remarry and dispose of his or her remaining assets?

Gift to spouse of principal residence and contents?

As to other specific gifts in particular consider gifting business/agricultural assets to chargeable parties, eg into a relevant property trust;

As to legacy of £ ... ...;

As to ... % of residue (but advise on double-grossing)

Are the commorientes provisions to apply? 

Consider whether free of tax legacies are advisable (ss 36–42) especially where part of residue to a non-exempt party but advise on grossing up complications );

Application of s 142—deed of variation etc?—but because of possible introduction of anti-avoidance legislation consider use of disclaimers as less likely to be attacked. NB also the flexibility of immediate post-death interest wills.

Will of the other spouse/civil partner

If widowed or the survivor of a civil partnership, is there a transferable nil rate band available? 

If so, what evidence is currently available to supprt the transfer claim when the time comes?

If the transferable band is restricted, how much is left?

Instructions for will

Complete separate instruction sheet.

Any existing wills for individual/spouse

Location of originals; their terms; proposals for destruction.

Appropriat euse of nil rate band 

Valuation: note related property rule in (s 161); but otherwise treated as separate individuals.

Use the cash flow advantage of inter-spouse exemption for survivor especially if younger to make PETs (with new CGT base value).

Consider assets to be transferred, the principal residence and method of ownership 

CGT—no taxable disposal involved under TCGA 1992, s 62 on death. Contrast the restricted lifetime holdover under TCGA 1992, s 165 and 260—merely a deferment.

GIFTS
List all previous gifts, noting if any more than 7 years previously might be tainted by reservation of benefit.  Prepare a cumulative total of chargeable lifetime gifts.

Attitude and practicality motives; availability of assets and funds.

Identity of donee(s), order of gifts 

Identity of assets. Business/agricultural property at 100%/50% discount. 

Likelihood of appreciation. Any part to be retained or carved out, for example lease 

PETs or lifetime chargeable transfers? Watch 14-year cumulation  payment of lifetime IHT by donor (gross up), or donee? Cover liability of personal representatives by indemnity.

Utilising available exemptions and reliefs.  For example:

o
Seven-year cumulation - available instalments (ten years)

o
Business/agricultural property

o
Inter-spouse

o
£3,000 pa1
o
£250 pa per donee

o
Normal income expenditure

o
Nil rate band 

o
Wedding/civil partnership gifts

o
Excluded property

o
Charities/political parties

o
Works of art, etc

Substituting sales for gifts. 

Channelling through the poorer spouse.

Consider applying the various exemptions and reliefs.

Possible use of loans: NB make repayable on demand.

Exchanging assets between donor (or spouse) and donee.

CGT implications; restricted holdover relief in lifetime, new base value on death.

Political climate: likelihood of a change in the generous IHT regime eg PETs; BPR; APR; variations.

NOTE

1.
NB Only one year carry forward, ie £3,000 may drop out after 5 April in a particular tax year. Action? 

SETTLEMENTS: Creation
Fiscal motives: basic trust planning


Settlor’s intentions

IHT life vs death rates

Contrast CGT—death exemption TCGA 1992, ss 62 and 63. Held over gains may revive on death (s 74).Holdover relief for gifts (if available) or CGT if relief not available.  CGT at 18% for all individuals and trusts.

Query - A trust at all?


Timing

IHT at low cumulative amount;

Channelling husband to wife or vice versa.

IHT and CGT appreciating assets eg insurances, new business.

Choosing/marshalling assets

Business/agricultural property: CGT creation TCGA 1992, s 19 connected: restricted losses.

Sterile assets: IHT and CGT.

Splintering: IHT and CGT valuations.

Creation.

CGT holdover.

Family company ITTOIA 2005, s 633 et seq—beware in particular s 634—loans.

Waivers.

Different classes of shares.

CGT Entrepreneurs’ relief (if applicable) or EIS relief.

Stamp duties: voluntary dispositions generally exempt; but beware taking over liabilities—e.g. Stamp Act 1891 s 57, but note SP6/90; and also gift with reservation for IHT.

Settlor’s will inter-relation with: Will trusts

UK trustees remaining liable.

Overseas trusts: postponement of CGT on beneficiaries, TCGA 1992, s 87 et seq. BUT having regard to TCGA 1992, ss 80–98 it is unlikely to be beneficial for a UK resident and domiciled individual to set up a non resident trust unless no substantial gains then exist eg on death.

A nasty trap! If settlor arranges for the trustees to pay his CGT the Revenue may bring in aid the anti-avoidance income tax provisions of ITTOIA 2005, s 633ff, ie trusts may be ineffective for income tax purposes. Particularly if the arrangement is covered by express terms.

Choice of appropriate type, for example:

o
Interest in possession, for trust purposes and for CGT, but treated as a relevant property trust for IHT if created in lifetime except for disabled, etc (ss 49, 49A-E, 50)

o
Reverter to settlor (s 54)

o
Inter-spouse (s 18)

o
Superannuation (s 151)

o
Relevant property trusts (ss 58–85)

o
Employee trusts (ss 13, 72, 75, 86)

o
Life assurance MWP and other trust

o
Protective trusts (s 88)

o
Inheritance trust

o
Charitable trusts (ss 23, 70)1
o
Disposition for maintenance of family (s 11) (but note limitation arising from Phizackerley)


o
Overseas trusts (ss 48(3),  267(3))

o
Reversionary interests (ss 48(1)–(3); 55)

Details for preparing deed:

Settlor:

Name: [    ] 

Occupation [    ]

Address [    ]

AML procedures complied with? [   ]

Type of trust

eg, interest in possession;

discretionary trust.

Trustees: 

Names [    ] Occupation [    ]

Addresses [          ]

AML procedures complied with? [   ]

For IHT normally no basic objection in settlor or spouse being trustees but consider having at least one independent eg professional trustee—possibly as the first named.

Separate trustees for separate assets?

Power of appointment of new trustees, and investment decisions: such powers can be vested in settlor and if wished on death in surviving spouse and/or legal personal representatives.

Voting: unanimous/or by majority (suggest latter)

Protector:

to be appointed:   YES/NO

AML procedures complied with? [   ]

NB—in context of IHT business relief—ie control (IRC v Barclays Bank Ltd [1961] AC 509, HL) eg for quoted shares; and the 50% discount for assets used by company and see Walker v IRC [2001] STC (SCD) 86—a casting vote can give control.

NOTE:

Beware of the related property rule in s 161(2)(b)(i), although see Arkwright and another (Personal Representatives of Williams, deceased) v IRC [2004] STC 1323 .

Beneficiaries:

Names [       ] Addresses [        ]

Class:

Relationship to settlor:

Date of birth:

Power to add additional beneficiaries: YES/NO

Settlor’s widow OK for IT but NB IHT

Ultimate default beneficiary (unconditional)

AML procedures complied with? [   ]

Vesting provisions

	Entitlement to:
	At age
	Irrevocable
	Revocable
	Gift in default 
	Other provisions

	Income
	Capital
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	


NB s 58 et seq if applicable

Trust fund to consist of:

	                       Assets
	                    Approx Value

                              £

	
	

	
	

	
	


Specify form of assets (eg, shares, land) and approximate worth

Full investment powers

Trustees’ indemnity: explain (see below)

Trustees’ charging clause

Exclusion of settlor and spouse. 

Unconditional gift over in default.

Irrevocability

Trustees’ additional powers—and see: Trustee Act 2000, STEP standard provisions.  Include, for example:

o
Vary instruments

o
Insure, eg gift protection, education etc

o
Maintenance / advancement

o
Improve/repair

o
Accumulation

o
Wide powers of delegation

o
Borrow 

o
Lend money to anyone

o
Act by majority

o
Appropriation in specie

o
Trade/carry on business

o
Permit beneficiaries to reside in/use trust assets

o
Appoint protector (esp. if overseas trust)

o
Administer abroad and appoint foreign trustees

o
Exclude settlor and settlor’s spouse

o
Other powers:  eg consider application of Trustee Act 2000

NOTES on the above clauses: 

1.
Consider adopting the STEP standard provisions: saves much length in the document, errors of drafting. 

2. 
Trustee exemption clauses: consider STEP guidelines on notification to settlor? Does he/she fully understand and approve the proposed  limitations on the liability of trustees?

Trusts of Land and Appointment of Trustees Act 1996. Consider excluding or limiting certain provisions, eg consultation with beneficiaries (s 11(11)); appointment and retirement of trustees at instance of beneficiaries (ss 19 and 20 apply to any trusts).

As to administrative provisions consider including a clause ‘The standard provisions of the Society of Trusts and Estate Practitioners (1st edn) shall apply’ (see James Kessler, Drafting Trusts and Will Trusts, 8th edn, Sweet & Maxwell).  Note: these are being revised and a second exposure draft edition is now being considered by STEP.

Special factors/requirements.

Transfer document eg share transfer. Consider pre-emption provisions in Company’s Articles of Association. Are waivers necessary?

CGT holdover election.  Eligible?  Desirable?

Exporting requirements?

Timing.

Forms and Notices? 41G (Trust); IHT 100; s 218 notice; notices of assignment of policies etc. 

Review dates

Letters of wishes or (preferably) trustees’ memorandum of wishes. Consider whether or not to inform beneficiaries

“Operator’s Manual”: will there be any professional trustees or will the family run the trust?  If family, do they need a guidance document setting out the main powers, important dates etc?

Check points and traps

Gift protection insurance by trustees/beneficiaries against settlor’s death within seven years of disposition; or taken out by settlor on trust.

Family company share settled; beware capital sums received by settlor or spouse directly or indirectly from settlement ITTOIA 2005, s 633.

Creation of settlement - may be able to hold over the gain for CGT (NB restrictions TCGA 1992, ss 165, 260 and 169B-C), ditto on termination; death is exempt (but beware s 74).

Notes:

(i)
Advantage of a cash settlement no gain on ‘cash’ disposal;

(ii)
Settlor and trustees are ‘connected persons’ therefore a loss accruing on such disposal will only be allowed against a gain on a further disposal by the settlor to the trustees (TCGA 1992, s 18(3)).

Stamp duties generally exempt on voluntary dispositions and see F (1)(f) above.

Perpetuity period (choose period of years, say 80 years—may be longer abroad).

Accumulation periods: Law of Property Act 1925, ss 164 and 165 and Perpetuity and Accumulations Act 1964; but may soon change in England and Wales.

For overseas settlements, check on local rules re perpetuity period. 

Are settlor and spouse fully excluded from benefiting?—income tax, CGT; exclusion of settlor for IHT but not necessarily spouse.

Informal letter of wishes by settlor to discretionary or other trustees or memorandum by trustees.

Administration and keeping of records: trustees to hold regular, eg quarterly, meetings; keep minute book; arrangements for termination or variation of any settlement.

Settlor can remain liable for IHT where foreign resident trustees are appointed (s 201(1)(d)).

Consider effect on settlor’s will.

SETTLEMENTS: Termination/Variation
Variation with consent including:

o
Division, partition



o
Enlargement by purchase

o
Release or surrender by life tenant to remainderman

o
Release or surrender by remainderman

o
Enlargement by gift:
Remainderman to life tenant


o
Disclaimer of life interest

o
Advancement by way of settlement upon new trusts if for benefit of beneficiary(ies)—see   Pilkington v IRC [1962] 3 All ER 622, HL and Trustee Act 1925 s 32 extended to 100%

NB

(i)
Use of IHT life rates.

(ii)
Remainderman should take appreciating assets.

(iii)
Termination of life interest – CGT holdover relief position

(iv)
Time limit for creating TSIs (under s 49C) expired on 5th October 2008 

Variation by application to court, for example under Variation of Trusts Act 1958.

MAIN RESIDENCE 

Consider a joint holding between husband and wife.

NB—advantage of ‘tenancy in common’ over ‘joint tenancy’ (eg joint tenancy cannot be disclaimed but can be varied), especially where surviving spouse has a mere licence to occupy: avoid right to occupy = interest in possession.

Is severance of a joint tenancy appropriate?

Details of any mortgages—obtain their consent if transfer will be subject to mortgage. Consider possible stamp duty land tax implications.

Consider a flexible life interest (eg 2nd etc marriages).

If deceased owns the property, consider a discretionary trust in which the surviving spouse is a potential beneficiary (following Judge and anor (personal representatives of Walden, dec’d) v HMRC Comrs [2005] SpC 506)

Consider relevant property trust in house or part, up to value of nil rate band for initial two year period, with rent paid to prevent charge that not a discretionary trust, followed by life interest (for CGT), but which treated as a relevant property trust for IHT; so main residence relief available but no IHT charge on death of life tenant, only 10-year charge.

BUSINESS INTERESTS 

NB Business relief: 100% for interest in a business or partnership; 100% for unquoted shares; 50% for property used in company controlled by transferor or a partnership in which he is a partner.

Shares in [main/family company] Ltd and any other companies.

(a)
Consider re-allocation between members of the family etc; but bear in mind CGT rules counteracting division of assets on disposals to connected persons (TCGA 1992, s 19);

(b)
Method: for example, gift or sale, subscription, transfer or renunciation bonus issue;

(c)
Gift or sale method; but beware of clawback of business relief;

(d)
Waivers of dividends / remuneration (ss 14, 15):

(e)
Hiving-off to new business;

(f)
Freezing operations—bonus issue of deferred ordinary shares; re-organising share capital); keep preference shares with income, give away ordinary shares with high capital value;

(g)
Splitting = separating trading functions;

(h)
Watering down operations, for example commercial rights issues);

(i)
Takeover: amalgamation, merger; using a financial institution; flotation;

(j)
Protection by:

service/consultancy agreement on commercial terms as step one before gift of shares to avoid reservation of interest pensions—funded, or self administered, or personal pension plan

pre-emption provisions in Articles of Association).

(k)
Company purchasing own shares (Companies Act 2006, s 658 et seq, Companies Act 1985, ss 162 et seq (or Companies Act 2006, Pt 18, from 1 October 2009) and TA 1988, s 219).

Critical review of availability of BPR: has the trade changed over the years?  Is this still a trading company, or has it drifted into investment, for example holding let property?  Can the tide be turned?  Can the investment assets be separated from the trading ones?

Partnership interests 

NB availability of the business relief – beware binding contracts for sale. Consider using options instead.

(a)
Test of reciprocity;

(b)
Transfer of interests—A-G v Boden [1912] 1 KB 539. Beware problems with lifetime disposals; Rosser v IRC [2003] STC (SCD) 311. 

(c)
Treatment of goodwill—writing it out;

(d)
Gifts especially of land—carve out: do not re-acquire interest. Contrast Munro v Stamp Duties Comr [1934] AC 61 with Chick v Stamp Duties Comr [1958] 2 All ER 623.

(e)
Re-allocation ‘juggling’: capital v income rights—watch reservation;

(f)
Incorporating a partnership;

(g)
Using a limited partnership; or a limited liability partnership under the Limited Liability Partnerships Act 2000.

(h)
Reverting to employee status;

(i)
Adapting 1 (c), (e) and (g) above;

(j)
Protection by:

Consultancy

Pension payments by continuing partners 

Payments to a registered pension scheme

Life assurance arrangements.

INSURANCE 

MWPA and trust policies, for example as part of normal income expenditure, £3,000 per annum, marriage, etc exemption—use where skipping a generation.

Joint survivor life policies. Likewise using the relevant exemptions—use where deferring IHT until survivor’s death.

Life of another policies. Check existence of insurable interest.

Term insurance, for example to cover the seven-year gift period for PETs; seven-year cumulation cut-off problems; and acquisition of foreign domicile s 267.

Education policies, for example by parents under s 11.

Modern inheritance trusts, to alleviate the IHT problem while retaining an income.

Pensions, etc for directors and partners.

Quotations to be obtained: From:……………….  By:………………….

OTHER IHT PLANNING ASPECTS

Disposition for maintenance of family (s 11) (12.14).

Relief for business agricultural property (ss 103–114; 115–124).

Relief for woodlands but aim for 100% business and agricultural property relief (ss 125–130).

Works of art, etc (ss 125–130).

Gifts for national purposes (s 25).

Instalment payment basis (ss 227–229).

Quoted securities, etc sold within 12 months of death (ss 178–189).

Transfers within seven years before death (ss 131–140).

Falls in value of land four years after death (ss 190–198).

Sales of related property within three years of a death (s 176).

Exempt government securities (ss 6(2), 48(4)) and certain other exempt investments (ss 6(1A) and 48(3A)).

Foreign domicile (ss 6(1) and 267):

(a)
procedure for acquiring, including intention, choice of country

(b)
re-allocation of assets abroad

(c)
no exchange control but other procedural matters

Electing out of pre-owned assets income tax and into gifts with reservation?  

Other matters:

FURTHER ACTION

ACTION:

BY:

STEPS:

TIMETABLE

Complete the record of lifetime gifts and ensure that all further gifts, whether PETs or chargeable are regularly reviewed and recorded there.



















