Deed of variation: election alternatives

INTRODUCTION

The precedent below covers a situation where a wealthy father has left the bulk of his estate to his daughter. She does not wish to take all the estate and has set up an appropriate family settlement. She decides to vary her entitlement under her father’s will so that a part of the residue (say £312,000 being the 2008-09 nil rate band) goes to the trustees of the said settlement instead of her.

Note that for income tax purposes, by virtue of ITA 2007, s 472(3)  the daughter is settlor of the trust, so income is taxed on her rather than on the trust, at her personal top rate, rather than at the trust rate.. In view of ITTOIA 2005, s 629, any income should generally be accumulated during the children’s minority (or until earlier marriage) but if paid out carries no tax credit: it is simply a gift of money that has already been taxed on mother.

For the purpose of satisfying IHTA 1984, s 142 and TCGA 1992, s 62 the document need not be a deed although it often is: the requirement is merely ‘an instrument in writing’. This may be relevant to advisers other than solicitors, who are concerned not to commit the offence of preparing a deed for reward. Following Re Holt’s Settlement, Wilson v Holt [1969] 1 Ch 100), it is likely that this can be formal correspondence, or an order under Variation of Trusts Act 1958: probably Re Holt’s Settlement, Wilson v Holt [1969] 1 Ch 100).

Whether to make a statement for IHT purposes. There are circumstances when it is better not include a statement in a variation that s 142 is to apply, and for the effect of the document to be that the beneficiary under the will or intestacy makes his/her own lifetime gifts.

The table below summarises the main circumstances.

	Circumstances
	Recommendation and reason

	Deceased’s gift chargeable
	Include the statement

	
	The alternative of receiving the gift from the deceased and the beneficiary then making a lifetime gift, could involve a double IHT liability—once on the estate and again on the lifetime gift subject to the PET rules.

	Deceased’s gift is to exempt beneficiary, who varies in favour of a chargeable beneficiary
	Do not, generally, include the statement

	
	Assuming beneficiary’s estate will be taxed lower than deceased’s (and bearing in mind tax on a lifetime gift will be at her life rates or as one or more PETs—subject to seven-year survival). After seven years beneficiary’s gift ceases to cumulate.

	Deceased’s gift is exempt but is of (or up to) the nil rate band and a gift to a chargeable beneficiary is preferred
	Do not, generally, include the statement.

	
	The nil rate band has not been used and is available for transfer and use later.Even if the estate was well in excess of the nil rate band and the surviving spouse did not need it all, it would normally still only be worth making a statement for the nil rate band. Any exempt estate over the nil rate band ceiling could, assuming good health, be disposed of if desired by way of PETs.

	Deceased’s gift is exempt and is varied in favour of a chargeable beneficiary, where value of estate has risen sharply in the two-year period
	Include the statement

	
	It should be possible to pass on, free of IHT, the benefit of certain posthumous increases in the value of an estate. 

	Variations by personal representatives of a deceased beneficiary: ‘double death’ cases
	Include the statement

	
	This may achieve posthumous equalisation, though the bunching effect of assets of two estates being assessed in one estate is much less of a problem if the first nil rate band is transferable.  

	Variations in favour of the estate of, a deceased beneficiary
	Include the statement

	
	A beneficiary, eg a son, who inherits from his parents who have both died within the past two years with unequal estates (having made no chargeable lifetime transfers), can equalise those estates thereby reducing the IHT payable. For example, assume parent A left £460,000 to the son, and parent B left £60,000 to the son. The son varies the gift from parent A by redirecting £200,000 to parent B who survived A. Accordingly  no IHT is payable on A or B’s estate as to £260,000 each; instead of inheriting from one estate £460,000 (IHT £59,200 (using 2008-09 rates)) and the other estate £60,000 (IHT nil). A saving is thereby achieved in IHT of £59,200; but see below.

	Variations to apply the 100% business/agricultural asset plan
	Include the statement

	
	The hope is that value may pass down the generations and in suitable cases that the surviving parent may recycle the relief: see further commentary at [x.xx]


Note: HMRC inquire closely into deeds that vary gifts away from chargeable beneficiaries in favour of exempt beneficiaries, and for good reason.  Has the exempt beneficiary given consideration fro the variation, thus falling foul of s142(3)?  In the example of inheritance from both parents noted above, has ther been a true variation?  Questions will be asked, such as whether the exempt beneficiary ‘needed’ the inheritance.  Often the answer will be ‘yes’: a testator may, before transferable nil rate bands, have wished to use his nil rate band to save IHT even where the family circumstances did not really permit it.  It will be many years befoe wills designed to suit the old rules are all replaced or proved.



















